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Title 36—Parks, Forests, and Public 
Property 


CHAPTER VilII—ADVISORY COUNCIL 
ON HISTORIC PRESERVATION 


PART 800—PROTECTION OF 
HISTORIC AND CULTURAL 
PROPERTIES 


Amendments to existing regulations 


AGENCY: Advisory Council on Histor- 
ic Preservation. 


ACTION: Amendments to regulations 
and supplementary information. 


SUMMARY: The Advisory Council on 
Historic Preservation is amending its 
current regulations to reflect changes 
and additions to its authorities and its 
experience in working with these regu- 
lations since 1974. These regulations 
implement the National Historic Pres- 
ervation Act of 1966, as amended (16 
U.S.C. 470), Executive Order 11593, 
May 13, 1971, “Protection and En- 
hancement of the Cultural Environ- 
ment” (36 FR 8921, 16 U.S.C. 470), and 
the President’s Memorandum on Envi- 
ronmental Quality and Water Re- 
sources Management, July 12, 1978. 

The 1976 amendments (Pub. L. 94- 
422) to the National Preservation His- 
toric Act established the Council as an 
independent agency of the United 
States; extended the Council’s protec- 
tive responsibilities under Section 106 
of the Act to properties ‘eligible for 
inclusion” in the National Register of 
Historic Places; enlarged membership 
on the Council to include the Secre- 
tary of State; the Secretary of De- 
fense; the Secretary of Health, Educa- 
tion, and Welfare; the President of the 
National Conference of State Historic 
Preservation Officers; the Chairman 
of the Federal Council on the Arts and 
Humanities; the Chairman of the 
Council on Environmental Quality; 
and the Architect of the Capitol; and 
gave the Council rulemaking authori- 
ty. 

These regulations set forth certain 
steps for Federal agencies to follow to 
fulfill their responsibilities under Sec- 
tion 106 of the National Historic Pres- 
ervation Act, Sections 1(3) and 2(b) of 
Executive Order 11593, and the Presi- 
dent’s Memorandum on Environmen- 
tal Quality. The regulations are also 
intended as a guide for the develop- 
ment of agencies’ internal procedures 
that, under Section 1(3) of Executive 
Order 11593, are required to be devel- 
oped in consultation with the Council. 


DATE: Comments must be received on 
or before November 29, 1978. 


ADDRESS: Comments should be ad- 
dressed to Executive Director, Adviso- 
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ry Council on Historic Preservation, 
1522 K Street NW., Washington, D.C. 
20005. 


FOR FURTHER 
CONTACT: 


John Fowler, Director, Office of In- 
tergovernmental Programs and Plan- 
ning, Advisory Council on Historic 
Preservation, 1522 K Street NW., 
Washington, D.C. 20005, 202-254- 
3495. 


SUPPLEMENTARY INFORMATION: 
The Council is publishing these pro- 
posed amendments to its regulations 
for public review and comment. The 
amendments refine’and clarify the 
way Federal agencies can get the 
Council’s comments on proposed Fed- 
eral, federally assisted and licensed 
undertakings that affect historic prop- 
erties which the Secretary of the Inte- 
rior lists in or determines to be eligible 
for listing in the National Register of 
Historic Places. These amendments re- 
flect the methods to simplify the 
Council’s commenting process that 
have been developed in the last 4 
years. 

While the major procedural steps in 
the Council’s process are basically the 
same, there are several substantive 
amendments that will make the proc- 
ess for getting the Council’s comments 
easier and faster. In addition, the ex- 
isting regulations have been reorga- 
nized. Sections 800.4-7 deal with “‘Site- 
Specific Undertakings” and § 800.8-9 
deal with “Non Site-Specific Under- 
takings.” Other major changes are: 

1. Section 800.4(a), Identification of 
Historic and Cultural Properties. This 
section has been reorganized to clarify 
existing provisions related to agency 
responsibilities for identifying and 
evaluating historic and cultural prop- 
erties that may be affected by a Feder- 
al, federally assisted or licensed under- 
taking. 

2. Section 800.4(b), Determinations 
of No Effect. This section has been 
modified to stipulate the manner in 
which the Council may question an 
agency’s finding that an undertaking 
will not affect any historic or cultural 
properties. Previously, this provision 
was contained in section 800.7. 

3. Section 800.5, State Historic Pres- 
ervation Officer Responsibilities. This 
section is new. It provides that State 
Historic Preservation Officers should 
respond within 15 working days to re- 
quests for opinions concerning the sig- 
nificance of identified properties and 
the effect of a proposed action on such 
properties. If the State Historic Pres- 
ervation Officer does not respond 
within 30 working days, concurrence 
with the agency’s views will be pre- 
sumed. In addition, this Section pro- 
vides that the State Historic Preserva- 
tion Officer will normally be a part of 
the consultation process described in 
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section 800.6 and that in those in- 
stances where a State Historic Preser- 
vation Officer fails to sign a Memoran- 
dum of Agreement detailing measures 
to avoid or mitigate adverse effects on 
National Register or eligible proper- 
ties, the Council and the agency will 
not be precluded from concluding such 
an Agreement. We believe that this 
section will expedite the commenting 
process by setting definite time limits 
for important parts of the process and 
by reducing the possibility for any 
continuing uncertainty about’ the 
views of a State Historic Preservation 
Officer. 

4. Section 800.6(a), Response to De- 
terminations of No Adverse Effect. The 
time period for Council review of 
agency determinations that an under- 
taking will not adversely affect a Na- 
tional Register or eligible property has 
been reduced. The Executive Director 
would have 30 days to object after re- 
ceipt of an adequately documentated 
determination. Current regulations 
allow for a 45-day review period. 

5. Section -800.6(a)(2) is new. This 
provision allows the Executive Direc- 
tor to condition acceptance of a no ad- 
verse effect determination. If the 
agency accepts the conditions, the Ex- 
ecutive Director will not object to the 
determination. The Council believes 
that this provision will simplify and 
Significantly speed up the process of 
getting the Council’s comments. 

6. Section 800.6(d), Memorandum of 
Agreement. This provision allows the 
Agency Official to prepare a proposal 
specifying the measures to avoid or 
mitigate adverse impacts that were 
agreed upon by the agency, the State 
Historic Preservation Officer, and the 
Council in a consultation. The propos- 
al, with the written concurrence of the 
State Historic Preservation Officer, 
would be sent to the Executive Direc- 
tor for inclusion in a Memorandum of 
Agreement that would then be sent di- 
rectly to the Chairman for approval. 
The current regulations require the 
Executive Director to prepare a 
Memorandum of Agreement, to circu- 
late it to the agency and the State His- 
toric Preservation Officer for signa- 
ture, and then send it to the Chair- 
man. This revision will speed up the 
Council’s commenting process. 

7. Section 800.6(e), Council Meetings. 
Subsection (e)(2) is new and would 
aHow the Chairman to appoint a panel 
of 5 Council members to consider an 
undertaking instead of having the full 
Council meet to consider it. A panel 
meeting will generally be held within 
30 days of its appointment by the 
Chairman. This provision will allow 
the Council membership to respond 
more quickly when the agency, the 
State Historic Preservation Officer, 
and the Executive Director fail to 
agree on alternatives to avoid or miti- 
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gate adverse effects. Comments are 
particularly requested on this subsec- 
tion. 

8. Section 800.7, Resources Discov- 
ered During Construction. This is a 
new section. It sets up an expedited 
process for obtaining the Council’s 
comments when a previously unidenti- 
fied historic or cultural property is dis- 
covered after-construction has actual- 
ly started. This section deals with a 
problem that was not previously con- 
sidered in the regulations and it will 
greatly expedite the compliance proc- 
ess in such instances. Comments are 
particularly invited on this Section. 

9. Sections 800.8 and 800.9 are new 
and concern non-site-specific under- 
takings. These Sections allow the 
Council to execute Programmatic 
Memoranda of Agreement with agen- 
cies when there is a class, a program, 
or a series of undertakings which 
would otherwise require the Council 
to review many similar individual ac- 
tions. In instances where a Program- 
matic Memorandum of Agreement can 
be reached, there will be a substantial 
reduction in paper work and process- 
ing time for the Council, other Federal 
agencies, and State Historic Preserva- 
tion Officers. 

10. Section 800.10, Coordination 
with the National Environmental 
Policy Act. This section specifies how 
agencies should coordinate their sepa- 
rate responsibilities under the Nation- 
al Historic Preservation Act and the 
National Environmental Policy Act. 
The Section describes how the Coun- 
cil’s comments should be included in 
draft and final environmental impact 
statements. Currently, a discussion of 
these responsibilities is contained in 
section 800.2 of the existing regula- 
tions. 

11. Sections 800.11 and 800.12 con- 
cern the _ responsibility of Federal 
agencies to develop procedures to pro- 
tect historic and cultural resources 
under the authorities of Executive 
Order 11593 and the Presidential 
Memorandum on Environmental Qual- 
ity. 

12. Section 800.14, Investigation of 
Threats to Historic Properties. This 
section is new. It provides that the Ex- 
ecutive Director may investigate 
threats to historic properties resulting 
from an undertaking that may have a 
Federal involvement but for which the 
Council has not been provided an op- 
portunity to comment. 

13. The Supplementary Guidelines 
published with these proposed amend- 
ments are designed to help Federal 
agencies and State Historic Preserva- 
tion Officers in meeting their respon- 
sibilities under the regulations. The 
various guidelines set forth decisions 
of the Executive Director and may be 
modified from time to time. They are 
published with the proposed amend- 
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ments for informational purposes only 
and will not be codified in the Code of 
Federal Reguations. Changes or addi- 
tions to this section will be published 
in the FEDERAL REGISTER. The Council 
welcomes comments on all of its Sup- 
plementary Guidelines. The National 
Register Criteria (Supplementary 
Guideline I) were codified by the Sec- 
retary of the Interior in 36 CFR Part 
60 and are only included for informa- 
tional purposes. 

The Council has determined that an 
economic impact statement pursuant 
to Executive Orders 11821 and 11949 is 
not required since these are amend- 
ments to existing regulations and do 
not constitute a major regulatory pro- 
posal. 

The Council has determined that 
these amendments are not significant 
regulations within the meaning of Ex- 
ecutive Order 12044 and consequently 
do not require a regulatory analysis. 
The purpose of these amendments is 
to simplify existing procedures and to 
clarify language in conformance with 
the goals enunciated by Executive 
Order 12044. 

The Council has determined that an 
Environmental Impact Statement 
under the National Environmental 
Policy Act is not required. 


ROBERT R. GARVEY, JYr., 
Executive Director. 


OcTOBER 25, 1978. 


36 CFR is amended by revising Part 
800 to read as follows: 
PART 800—PROTECTION OF 
HISTORIC AND CULTURAL 
PROPERTIES 


Sec. 

800.1 
800.2 
800.3 


Purpose and authorities. 
Definitions. , 
Criteria of effect and adverse effect. 


S1Te-Speciric UNDERTAKINGS 


800.4 Federal agency responsibilities. 

800.5 State historic preservation officer re- 
sponsibilities. 

800.6 Council comments. 

800.7 Resources discovered during con- 
struction. 


Non-SITE-SPEcIFIC UNDERTAKINGS 


800.8 Application. 
800.9 Council comments. 


FEDERAL PROGRAM COORDINATION 


800.10 Coordination with the National En- 
vironmental Policy Act (42 U.S.C. 4321 
et seq.). 

800.11 Coordination with section 1(3) of 
Executive Order 11593. 

800.12 Coordination with the Presidential 
Memorandum on Environmental Qual- 
ity and Water Resources Management. 


OTHER PROVISIONS 


800.13 Other powers of the Council. 

800.14 Investigation of threats to historic 
properties. 

800.15 Reports to the Council. 
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SUPPLEMENTARY GUIDELINES 


I. Criteria for the National Register of His- 
toric Places. 

II. Documentation for determination of no 
adverse effect. 

III. Determinations of adverse effect and no 
adverse effect for archeological re- 
sources. 

IV. Preliminary case reports. 


AUTHORITY: Pub. L. 89-665, 80 Stat. 915 
(16 U.S.C. 470); Pub. L. 94-422, 90 Stat. 1320 
(16 U.S.C. 470i); E.O. 11593, 3 CFR 1971 
Comp., p. 154; Presidential Memorandum on 
Environmental Quality and Water Re- 
sources. 


§ 800.1 Purpose and authorities. 


(a) The National Historic Preserva- 
tion Act of 1966, as amended, estab- 
lished the Advisory Council on Histor- 
ic Preservation as an independent 
agency of the United States to advise 
the President and the Congress on 
matters involving historic preserva- 
tion, to coordinate Federal historic 
preservation activities, and to protect 
designated historic properties threat- 
ened by Federal action. Its members 
are the Secretary of the Interior, the 
Secretary of Housing and Urban De- 
velopment, the Secretary of Com- 
merce, the Administrator of General 
Services, the Secretary of the Treasur- 
y, the Attorney General, the Secretary 
of Agriculture, the Secretary of Trans- 
portation, the Secretary of State, the 
Secretary of Defense, the Secretary of 


Health, Education, and Welfare, the 


Chairman of the Council on Environ- 
mental Quality, the Chairman of the 
Federal Council on the Arts and Hu- 
manities, the Architect of the Capitol, 
the Secretary of the Smithsonian In- 
stitution, the Chairman of the Nation- 
al Trust for Historic Preservation, the 
President of the National Conference 
of State Historic Preservation Offi- 
cers, and 12 citizen members appoint- 
ed for 5-year terms by the President 
on the basis of their interest and expe- 
rience in the matters to be considered 
by the Council. 

(b) The Council protects properties 
of historical, architectural, archeologi- 
cal, and cultural significance at the na- 
tional, State, and local levels by re- 
viewing and commenting on Federal, 
federally assisted, and federally li- 
censed undertakings affecting proper- 
ties included in or determined by the 
Secretary of the Interior to be eligible 
for inclusion in the National Register 
of Historic Places in accordance with 
the following authorities: 

(1) Section 106 of the National His- 


toric Preservation Act. Section 106 re- - 


quires that Federal, federally assisted, 
and federally licensed undertakings af- 
fecting properties included in or eligi- 
ble for inclusion in the National Regis- 
ter of Historic Places be submitted by 
a Federal agency to the Council for 
review and comment prior to the agen- 
cy’s approval of any such undertaking. 
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(2) Section 1(3) of Executive Order 
11593, May 13, 1971, “Protection and 
Enhancement of the Cultural Environ- 
ment.” Section 1(3) requires that Fed- 
eral agencies, in consultation with the 
Council, establish procedures for their 
plans and programs to further the 
preservation and enhancement of non- 
federally owned historic and cultural 
properties. 

(3) Section 2(b) of Executive Order 
11593, May 13, 1971, “Protection and 
Enhancement of the Cultural Environ- 
ment.” Federal agencies are required 
by section 2(a) of the Executive order 
to locate, inventory, and nominate 
properties under their jurisdiction or 
control to the National Register. Until 
such processes are complete, Federal 
agencies must submit proposals for 
the transfer, sale, demolition, or sub- 
stantial alteration of federally owned 
properties eligible for inclusion in the 
National Register to the Council for 
review and comment. Federal agencies 
must continue to comply with section 
2(b) review requirements, even after 
the initial inventory is complete, when 
they obtain jurisdiction or control 
over additional properties that may be 
eligible for inclusion in the National 
Register. 

(4) The President’s memorandum on 
environmental quality and water re- 
sources management. The Memoran- 
dum directs the Council to issue final 
regulations under the National Histor- 
ic Preservation Act by March 1, 1979, 
and further directs Federal agencies 
with water resource responsibilities 
and programs to publish procedures 
implementing the Act not later than 3 
months after promulgation of final 
regulations by the Council. Federal 
agencies procedures are to be reviewed 
and, if they are consistent with the 
Council's regulations, approved by the 
Council within 60 days and published 
in final form. 


§ 800.2. Definitions. 


As used in these regulations: 

(a) “‘National Historic Preservation 
Act” means Pub. L. 89-665, approved 
October 15, 1966, an ‘“‘Act to establish 
a program for the preservation of ad- 
ditional historic properties throughout 
the Nation and for other purposes” 
(80 Stat. 915, 16 U.S.C. 470; as amend- 
ed, 84 Stat. 204 (1970), 87 Stat. 139 
(1973), 90 Stat. 1320 (1976)), herein- 
after referred to as “the Act.” 

(b) “Executive Order” means Execu- 
tive Order 11593, May 13, 1971, ‘“‘Pro- 
tection and Enhancement of the Cul- 
tural Environment” (36 FR 8921, 16 
U.S.C. 470). 

(c) “Undertaking” means any Feder- 
al action, activity, or program, or the 
approval, sanction, assistance, or sup- 
port of any other action, activity or 
program, including but not limited to: 
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(1) Recommendations or favorable 
reports relating to legislation, includ- 
ing requests for appropriations. The 
requirement for following these proce- 
dures applies to both agency recom- 
mendations on their own proposals for 
legislation and agency reports on legis- 
lation initiated elsewhere. In the 
latter case, only the agency that has 
primary responsibility for the subject 
matter involved will comply with these 
procedures. 

(2) New and continuing projects and 
program activities (or elements of 
such activities not previously consid- 
ered under these regulations) directly 
undertaken by Federal agencies; or 
supported in whole or in part through 
Federal contracts, grants, subsidies, 
loans, loan guarantees, or other forms 
of funding assistance; or involving a 
Federal lease, permit, license, certifi- 
cate, approval, letter of permission, or 
other form of entitlement; or approval 
of State plans pursuant to Federal leg- 
islation. 

(3) The making, modification, or es- 
tablishment of regulations, rules, pro- 
cedures, planning guidelines, and pro- 
gram policy guidelines. 

(d) “National Register’ means the 
National Register of Historic Places. It 
is a register of districts, sites, build- 
ings, structures, and objects of nation- 
al, State, or local significance in 
American history, architecture, ar- 
cheology, and culture that is expanded 
and maintained by the Secretary of 
the Interior under authority of section 
2(b) of the Historic Sites Act of 1935 
(49 Stat. 666, 16 U.S.C. 461) and sec- 
tion 101(a)(1) of the National Historic 
Preservation Act. The National Regis- 
ter is published in its entirety in the 
FEDERAL REGISTER each year in Febru- 
ary. Addenda are usually published on 
the first Tuesday of each month. 

(e) “National Register property” 
means a district, site, building, struc- 
ture, or object included in the Nation- 
al Register. 

(f) “Eligible property” means any 
district, site, building, structure, or 
object which the Secretary of the In- 
terior determines is likely to meet the 
National Register criteria (36 CFR 63). 
As these determinations are made, a 
listing is published in the FEDERAL 
REGISTER aS a supplement to the Na- 
tional Register. , 

(g) “National Register Criteria’ 
means the criteria established by the 
Secretary of the Interior to evaluate 
properties to determine whether they 
are eligible for inclusion in the Nation- 
al Register (36 CFR Part 60). 

(h) “Decision” means the exercise of 
or the opportunity to exercise discre- 
tionary authority by a Federal agency 
at any stage of an undertaking where 
alterations might be made in the un- 
dertaking to modify its impact upon 
historic and cultural properties. 


(i) “Agency Official” means the head 
of the Federal agency having responsi- 
bility for the undertaking, or a desig- 
nee legally authorized to act for the 
Agency Official. 

(j) “Council” means the Advisory 
Council on Historic Preservation as es- 
tablished by title II of the Act. 

(k) “Chairman” means the Chair- 
man of the Advisory Council on His- 
toric Preservation or a member desig- 
nated to act in his place. 

(1) “Executive Director” means the 
Executive Director of the Advisory 
Council on Historic Preservation as es- 
tablished by section 205 of the Act, or 
a designee legally authorized to act for 
the Executive Director. 

(m) “State Historic Preservation Of- 
ficer’” means the official or his desig- 
nated representative who is responsi- 
ble for administering the Act within 
their jurisdictions. These officers are 
appointed pursuant to 36 CFR 60.5 by 
the Governors of the 50 States, Guam, 
American Samoa, the Commonwealth 
of Puerto Rico, the Virgin Islands, the 
Trust Territory of the Pacific Islands, 
and the Mayor of the District of Co- 
lumbia. 

(n) “Secretary” means the Secretary 
of the Interior, or his designee author- 
ized to carry out the responsibilities of 
the Secretary of the Interior under 
the Act or Executive Order 11593. 

(o) “Area of the undertaking’s po- 
tential environmental impact’ means 
that area within which direct, indirect, 
and secondary impacts on historic and 
cultural properties could reasonably 
be expected to occur. 


§ 800.3 Criteria of effect and adverse 
effect. 


The following criteria shall be used 
to determine whether an undertaking 
has an effect or an adverse effect in 
accordance with these regulations. 
The Executive Director may issue fur- 
ther guidance to interpret and apply 
these criteria. 

(a) Criteria of effect. A Federal, fed- 
erally assisted, or federally licensed 
undertaking shall be considered to 
have an effect on a National Register 
or eligible property (districts, sites, 
buildings, structures, and objects) 
whenever any condition of the under- 
taking causes or may cause any 
change, beneficial or adverse, in the 
quality of the historical, architectural, 
archeological, or cultural characteris- 
tics that qualify the property for in- 
clusion in the National Register or its 
setting. 

(b) Criteria of adverse effect. Gener- 
ally, adverse effects occur under condi- 
tions which include but are not limited 
to: 

(1) Destruction or alteration of all or 


._part of a property; 


(2) Isolation from or alteration of its 
surrounding environment; 
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(3) Introduction of visual, audible, or 
atomspheric elements that are out of 
character with the property or alter 
its setting; 

(4) Transfer or sale of a federally 
owned property without adequate con- 
ditions or rectrictions regarding pres- 
ervation, maintenance, or use; and 

(5) Neglect of a property resulting in 
its deterioration or destruction. 


SITE-SPECIFIC UNDERTAKINGS 


§ 800.4 Federal agency responsibilities. 


As early as possible before an agency 
makes a final decision concerning an 
undertaking and in any event prior to 
taking any action that would foreclose 
alternatives or the Council’s ability to 
comment, the agency official shall 
take the following sequential steps to 
comply with the requirements of sec- 
tion 106 of the National Historic Pres- 
ervation Act and section 2(b) of Execu- 
tive Order 11593. 

(a) Identification of historic and cul- 
tural properties. At the earliest stage 
of planning or consideration of an un- 
dertaking, including comprehensive or 
areawide planning in which a site-spe- 
cific undertaking may be proposed, 
the agency official shall identify or 
cause to be identified properties locat- 
ed within the area of the undertak- 
ing’s potential environmental impact 
that are included in, have been deter- 
mined eligible for inclusion in, or may 
be eligible for inclusion in the Nation- 
al Register. 

(1) The Agency Offical should con- 
sult the National Register, including 
monthly supplements, to identify 
properties already included in or de- 
termined by the Secretary to be eligi- 
ble for inclusion in the National Regis- 
ter. 

(2) The Agency Offical shall consult 
with the appropriate State historic 
preservation officer and the Secretary 
to determine what actions are neces- 
sary to identify properties that may be 
eligible for inclusion in the National 
Register. A professional survey of the 
environmental impact area or parts of 
the area may be required if the area 
has not previously been adequately 
surveyed. The agency official shall 
apply the National Register criteria to 
all properties that may possess any 
historical, architectural, archeological, 
or cultural value located within the 
area of the undertaking’s potential en- 
vironmental impact. If there is any 
question about whether a property 
possesses such values, the agency offi- 
cial shall refer the matter to the Sec- 
retary for a determination of eligibil- 
ity in accordance with 36 CFR 63. 
Whenever a State historic preserva- 
tion officer finds that a property may 
meet National Register criteria, the 
agency official shall request a determi- 
nation of eligibility from the Secre- 
tary. Once properties are found, iden- 
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tified, and evaluated, the agency offi- 
cial shall follow the provisions of 36 
CFR 63 to determine if any, in fact, 
are eligible for inclusion in the Nation- 
al Register. This step should be com- 
pleted prior to requesting the Coun- 
cil’s comments pursuant to these regu- 
lations. The Secretary’s opinion re- 
specting the eligibility of a property 
for inclusion in the National Register 
shall be conclusive for the purposes of 
these regulations. 

(b) Determination of effect. For each 
National Register or National Register 
eligible property that is located within 
the area of the undertaking’s potential 
environmental impact, the agency offi- 
cial, in consultation with the State his- 
toric preservation officer, shall apply 
the criteria of effect, set forth in 
§ 800.3(a), to determine whether the 
undertaking will have an effect upon 
the historic, architectural, archeologi- 
cal, or cultural characteristics of the 
property that qualified it to meet Na- 
tional Register criteria. 

(1) No effect. If the agency official 
and the State historic preservation of- 
ficer agree that the undertaking will 
not affect these characteristics, the 
undertaking may proceed. The agency 
official shall keep adequate documen- 
tation of each determination of no 
effect, which shall be available for 
public inspection. If an objection is 
made to a no effect determination, the 
Executive Director may review the de- 
termination and make a final decision 
on whether there is an effect or not. 

(2) Effect determined. If the agency 
official, the State historic preservation 
officer, or the Executive Director find 
that the undertaking will have an 
effect upon these characteristics, the 
agency official, in consultation with 
the State historic preservation officer, 
shall apply the criteria of adverse 
effect, set forth in § 800.3(b), to deter- 
mine whether the effect of the under- 
taking may be adverse. 

(c) Determinations of no adverse 
effect. If the agency official finds the 
effect on the historical, architectural, 
archeological, or cultural characteris- 
tics of the property not to be adverse, 
the agency official shall forward ade- 
quate documentation of the determi- 
nation, including written evidence of 
the views of the State historic preser- 
vation officer, to the Executive Direc- 
tor for review in accordance with 
§ 800.6. 

(d) Adverse effect determination. If 
the agency official finds the effect on 
the historical, architectural, archeo- 
logical, or cultural characteristics of 
the property to be adverse, or if the 
Executive Director does not accept an 
agency official’s determination of no 
adverse effect pursuant to review 
under § 800.6, the agency official shall: 

(1) Request, in writing, the com- 
ments of the Council, 
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(2) Submit a preliminary case report, 

(3) Notify the State historic preser- 
vation officer of this request, and 

(4) Proceed with the consultation 
process set forth in § 800.6. 

Until the Council issues its com- 
ments under these regulations, the 
agency official shall take no action on 
the proposed undertaking that could 
result in an adverse effect with respect 
to a National Register or National 
Register eligible property or that 
could foreclose the Council’s consider- 
ation of alternatives to avoid, mitigate, 
or minimize the adverse effect. 


§ 800.5 State historic preservation officer 
responsibilities. 


(a) Unless a longer time is estab- 
lished by the agency official, State his- 
toric preservation officers should re- 
spond in writing within 15 working 
days to adequately documented 
agency requests pursuant to § 800.4. 

(b) Should a State historic preserva- 
tion officer fail to respond to an 
agency official’s request under § 800.4 
within 30 days, such action shall evi- 
dence the State historic preservation 
officer’s concurrence with the views of 
the agency official. 

(c) The State historic preservation 
officer should participate in the con- 
sultation process under § 800.6 when- 
ever it concerns an undertaking ‘locat- 
ed within his jurisdiction. The State 
historic preservation officer, with the 
agency official and the Executive Di- 
rector, should be a signatory to any 
Memorandum of Agreement executed 
under § 800.6(d) of these regulations. . 

(d) Failure of a State historic preser- 
vation officer to execute a Memoran- 
dum of Agreement within 30 days 
without notifying the Executive Direc- 
tor and the agency official that the 
State historic preservation officer dis- 
agrees with the terms of the agree- 
ment shall not preclude the Executive 
Director and the agency official from 
concluding the agreement and having 
it ratified by the Chairman in accord- 
ance with § 800.6(d)(2). 


§ 800.6 Council comments. 


The following subsections specify 
how the Council will respond to Feder- 
al agency requests for the Council’s 
comments required to satisfy an agen- 
cy’s responsibilities under section 106 
of the Act and section 2(b) of the Ex- 
ecutive Order. 

(a) Response to determinations of no 
adverse effect. (1) Upon receipt of a de- 
termination of no adverse effect from 
an agency official, the Executive Di- 
rector will review the determination 
and supporting documentation. Unless 
the Executive Director objects to the 
determination within 30 days after re- 
ceipt of an adequately documented de- 
termination, the agency official will be 
considered to have satisfied the agen- 
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cy’s responsibilities under section 106 
of the Act, section 2(b) of Executive 
Order 11593, and these regulations, 
and may proceed with the undertak- 
ing. 

(2) If the Executive Director objects 
to the determination, the Executive 
Director may specify conditions which 
will eliminate the objection. If the 
agency official accepts the conditions 
in writing, the conditions will be incor- 
porated into the agency’s determina- 
tion and the Executive Director’s ob- 
jection will be withdrawn. The agency 
official then will be considered to have 
satisfied the agency’s responsibilities 
under section 106 of the Act, section 
2(b) of the Executive Order, and these 
regulations, and may proceed with the 
undertaking. 

(3) If the agency official does not 
accept the Executive Director’s condi- 
tions or if the Executive Director ob- 
jects without specifying conditions, 
the agency official shall request the 
Executive Director to initiate the con- 
sultation process pursuant to § 800.6. 
Until the agency official has received 
the Council’s comments, the agency 
official shall take no action with re- 
spect to the undertaking that could 
- result in an adverse effect on the Na- 
tional Register or eligible property or 


that would foreclose the Council’s con- ‘ 


sideration of alternatives that could 
avoid, mitigate, or minimize any ad- 
verse effect. 

(b) Response to determination of ad- 
verse effect. Upon receipt of a request 
for Council comments pursuant to 
§ 800.4(d), or if the Executive Direc- 
tor’s objections to a determination of 
no adverse effect have not been elimi- 
nated pursuant to § 800.6(a), the Ex- 
ecutive Director shall acknowledge the 
request and initiate the consultation 
process. 

(c) Consultation process. The agency 
official, the State Historic Preserva- 
tion Officer, and the Executive Direc- 
tor shall be the consulting parties to 
consider feasible and prudent alterna- 
tives to the undertaking that could 
avoid, mitigate, or minimize adverse 
effects on a National Register or Na- 
tional Register eligible property. 
Grantees, permittees, licensees, or 
other parties in interest, and represen- 
tatives of National, State, or local 
units of government and public and 
private organizations, may be invited 
by the consulting parties to partici- 
pate in the consultation process. 

(1) Preliminary case report. The Ex- 
ecutive Director shall specify the con- 
tents of the report that shall be sub- 
mitted by the agency official to the 
Council. The agency official also shall 
provide a copy of the report to the 
State historic preservation officer and 
make it available for public inspection. 

(2) On-site inspection. At the re- 
quest of any of the consulting parties, 
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the agency official shall conduct an 
on-site inspection. 

(3) Public information meeting. At 
the request of any of the consulting 
parties, the Executive Director shall 
conduct a meeting open to the public. 
The consulting parties and representa- 
tives of National, State, or local units 
of government, representatives of 
public or private organizations, and in- 
terested citizens may receive informa- 
tion and express their views on the un- 
dertaking, its effects on historic and 
cultural properties, and alternate 
courses of action that could _ avoid, 
mitigate, or minimize any adverse ef- 
fects on such properties. The agency 
official shall provide adequate facili- 
ties for the meeting and shall afford 
appropriate notice to the public, gen- 
erally at least 2 weeks in advance of 
the meeting. 

(4) Consideration of alternatives. 
Upon review of the proposed under- 
taking the consulting parties shall de- 
termine whether there are feasible 
and prudent alternatives to avoid the 
adverse effects on the National Regis- 
ter or eligible property. If the consult- 
ing parties cannot agree on such an al- 
ternative, they shall determine if 
there are alternatives that could satis- 
factorily mitigate the adverse effects. 

(5) Avoidance or satisfactory mitiga- 
tion of adverse effect. If the consulting 
parties agree upon a feasible and pru- 
dent alternative to avoid or satisfacto- 
rily mitigate the adverse effects of the 
undertaking on the National Register 
or eligible property, they shall execute 
a Memorandum of Agreement in ac- 
cordance with §800.6(d) specifying 
how the undertaking will proceed to 
avoid or mitigate the adverse effect. 

(6) Acceptance of adverse effect. If 
the consulting parties determine that 
there are no feasible and prudent al- 
ternatives that could avoid or satisfac- 
torily mitigate the adverse effects and 
agree that it is in the public interest to 
proceed with the proposed undertak- 
ing, they shall execute a Memoran- 
dum of Agreement in accordance with 
§ 800.6(d) acknowledging this determi- 
nation and specifying any measures to 
minimize the adverse effects that shall 


. be taken before the undertaking pro- 


ceeds. 

(7) Failure to agree. Upon the failure 
of consulting parties to find an unani- 
mously agree upon the terms for a 
Memorandum of Agreement, the Ex- 
ecutive Director shall notify the 
Chairman of the failure of the con- 
sulting parties to reach agreement and 
shall recommend whether or not the 
matter should be scheduled for consid- 
eration at a Council meeting. The 
agency official and the State historic 
preservation officer shall be notified 
of the Executive Director’s recommen- 
dation. Upon notification of the rec- 
ommendation, the agency official shall 


take no action with respect to the un- 
dertaking that could result in an ad- 
verse effect on the National Register 
or eligible property, or that would 
foreclose the Council’s consideration 
of alternatives that could avoid, miti- 
gate, or minimize the adverse effects 
until the Council has transmitted its 
comments to the agency official or the 
Chairman has given written notice to 
the agency official that the undertak- 
ing will not be considered at a Council 
meeting. 

(d) Memorandum of Agreement. (1) 
Preparation of Memorandum of Agree- 
ment. It shall be the responsibility of 
the Executive Director to prepare 
each Memorandum of Agreement re- 
quired under these regulations. Unless 
otherwise requested by the Executive 
Director, the agency official shall pre- 
pare a proposal for inclusion in the 
agreement that details the actions 
agreed upon by the consulting parties 
to be taken to avoid, satisfactorily 
mitigate, or minimize the adverse ef- 
fects on the property. The State his- 
toric preservation officer’s written 
concurrence shall be included in this 
proposal by the agency official. The 
Executive Director shall prepare the 
required agreement and send it to the 
Chairman for ratification pursuant to 
§ 800.6(d)(2). The Executive Director 
may return the proposal to the agency 
official or submit to the agency offi- 
cial and the State historic preserva- 
tion officer an agreement revising the 
proposal if it does not satisfactorily 
represent the consensus of the con- 
sulting parties. 

(2) Review of memorandum of agree- 
ment. Upon receipt of an executed 
Memorandum of Agreement, the 
Chairman shall institute a 30-day 
review period. Unless the Chairman 
notifies the agency official that the 
matter has been placed on the agenda 
for consideration at a Council meeting, 
the’ agreement shall become final 
when signed by the Chairman or upon 
the expiration of the 30-day review 
period with no action taken. Notice of 
executed Memoranda of Agreement 
shall be published in the FEDERAL REc- 
ISTER monthly. 

(3) Effect of memorandum of agree- 
ment. Agreements duly executed in ac- 
cordance with these regulations shall 
constitute the comments of the coun- 
cil and shall evidence satisfaction of 
the Federal agency’s responsibilities 
for the proposed undertaking under 
section 106 of the Act, section 2(b) of 
the Executive Order, and these regula- 
tions. Failure to carry out the terms of 
a Memorandum of Agreement is a vio- 
lation of section 106 and section 2(b) 
requirements and requires that the 
Federal agency again request the 
Council’s comments in accordance 
with these regulations. 
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(4) Amendment of a memorandum of 
agreement. If a Federal agency cannot 
carry out the terms of a Memorandum 
of Agreement or believes that changes 
are necessary, the agency official shall 
immediately request an amendment of 
the agreement. Amendments will be 
executed in the same manner as the 
original agreement. 

(e) Council meetings. The Council 
does not hold formal administrative 
hearings to consider comments under 
these regulations. Reports and state- 
ments will be presented to the Council 
in open session in accordance with a 
prearranged agenda. Regular meetings 
of the Council generally occur quar- 
terly. 

(1) Response to recommendation for 
consideration at Council meeting. 
Upon receipt of a notice and recom- 
mendation from the Executive Direc- 
tor concerning consideration of the 
proposed undertaking at a Council 
meeting, the Chairman shall deter- 
mine within 10 working days whether 
or not the undertaking will be consid- 
ered and shall notify the Executive Di- 
rector, the agency official, and the 
State historic preservation officer of 
his decision. The agency official and 
the State historic preservation officer 
shall provide such reports and infor- 
mation as may be required to assist 
the Chairman in this determination. 

If the Chairman decides against con- 
sideration of the undertaking at a 
Council meeting, he will submit a writ- 
ten summary of the undertaking, any 
recommendations for action by the 
Federal agency, and his decision to 
each member of the Council. If a ma- 
jority of the Council objects to this 
action ‘within 10 working days of the 
Chairman’s decision, the undertaking 
will be scheduled for consideration at 
a Council meeting. If a majority of the 
Council has no objection, the Chair- 
man shall notify the agency official in 
writing at the end of the 10-day period 
that the undertaking may proceed. 
Such notice will evidence satisfaction 
of the Federal agency’s responsibilities 
under section 106 of the Act, section 
2(b) of the Executive Order, and these 
regulations. 

(2) Decision to consider the under- 
taking. When the Council will consid- 
er an undertaking at a meeting, the 
Chairman shall either designate five 
members as a panel to hear the matter 
on behalf of the full Council, or sched- 
ule the matter for consideration by 
the full Council. The panel shall con- 
sist of three members appointed by 
the President, one as Chairman; and 
two Federal members, neither of 
whom shall represent the Federal 
agency involved in the undertaking. 
The panel will meet to consider the 
undertaking within 30 days of the 
Chairman’s decision unless the agency 
official agrees to a longer time. The 
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full Council will consider an undertak- 
ing at the next regularly scheduled 
meeting and no less than 60 days from 
the date of the Chairman’s decision. 
In exceptional cases the Chairman 
may schedule the matter for consider- 
ation at a~special meeting of the full 
Council to be held less than 60 days 
from the date of the Decision. Prior to 
any panel or full Council considera- 
tion of a matter, the Chairman will 
notify the agency official and the 
State historic preservation officer of 
the date on which the undertaking 
will be considered and direct the Ex- 
ecutive Director to prepare a case 
report including reports from the 
agency official and the State historic 
preservation officer. (See § 800.15.) Re- 
ports required from the agency official 


‘and the State historic preservation of- 


ficer must be received by the Execu- 
tive Director at least 2 weeks before 
any meeting. Failure to submit such 
reports may result in postponement of 
the meeting. , 

(3) Meeting notice. Two weeks notice 
of all meetings involving Council con- 
sideration of Federal undertakings in 
accordance with these regulations 
shall be given by publication in the 
FEDERAL REGISTER. 

(4) Statements to the Council. An 
agenda shall provide for oral state- 
ments from the Executive Director; 
the referring agency official; the appli- 
cant or potential recipient, when ap- 
propriate; the State historic preserva- 
tion officer; representatives of nation- 
al, State, or local units of government, 
and public and private organizations 
and individuals. Parties wishing to 
make oral statements should submit 
written statements of position to the 
Executive Director at least 2 weeks 
before the meeting. 

(5) Comments of the Council. The 
written comments of the Council will 
be issued within 2 weeks after a meet- 
ing. Comments.shall be made to the 
head of the Federal agency requesting 
comment or having responsibility for 
the undertaking and shall be evidence 
that the agency has satisfied its re- 
sponsibilities for the proposed under- 
taking under section 106 of the Act, 
section 2(b) of the Executive Order, 
and these regulations. Immediately 
after the comments are made to the 
Federal agency, the comments of the 
Council will be forwarded to the Presi- 
dent and Congress as a special report 
under authority of section 202(b) of 
the Act and published in the FEDERAL 
REGISTER. Comments shall be available 
to the public upon receipt of the com- 
ments by the head of the Federal 
agency. 

(6) Review of panel decision. (i) 
Within 10 working days after issuance 
of comments by a panel the agency of- 
ficial, the State historic preservation 
officer, or the Executive Director may 
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make a written appeal to the Chair- 
man to have the matter considered by 
the full Council at its next regularly 
scheduled meeting or, in exceptional 
circumstances, at a special meeting. 
The Chairman will notify the request- 
ing party of his decision within 10 
working days. 

(ii) If the proposed undertaking was 
considered by a panel and the agency 
is not going to follow the panel’s com- 
ments, the agency official shall pro- 
vide written notice of the decision to 
the Council at least 45 days before 
taking action. The Chairman may 
then schedule consideration of the 
matter before the full Council within 
30 days of receipt of such notice. In 
the interim period the agency official 
shall take no action with respect to 
the proposed undertaking that would 
result in an adverse effect on the Na- 
tional Register or eligible property or 
foreclose the Council’s consideration 
of alternatives that could avoid, miti- 
gate, or minimize the adverse effect. 

(7) Report of agency action in re- 
sponse to Council comments. When 
the Council’s commenting process is 
complete and a final decision regard- 
ing the proposed undertaking is 
reached by the Federal agency, the 
agency official shall submit a written 
report to the Council describing the 
actions taken by the Federal. agency 
subsequent to the Council’s comments; 
the actions taken by other parties pur- 
suant to the actions of the Federal 
agency; and the ultimate effect that 
such actions will have on the National 
Register or eligible property. If neces- 
sary, the Council may request supple- 
mentary reports. 

(8) Continuing review jurisdiction. 
When the Council has commented 
upon an undertaking such as a com- 
prehensive or area-wide plan that will 
require subsequent site-specific under- 
takings by the Federal agency, the 
Council’s comment or approval ex- 
tends only to the undertaking as re- 
viewed. The Agency Official shall 
ensure that subsequent actions related 
to the undertaking that have not been 
considered by the Council will be sub- 
mitted to the Council for review in ac- 
cordarice with these regulations. 


§ 800.7 Resources discovered during con- 
struction. 


(a) Federal agency responsibilities. If 
a Federal agency has previously met 
its responsibilities under section 106 of 
the Act, section 2 of the Executive 
Order, these regulations, and the Na- 
tional Environmental Policy Act, in- 
cluding the completion of a profes- 
sionally adequate survey within the 
undertaking’s area of potential envi- 
ronmental impact, and an agency offi- 
cial finds or is notified after construc- 
tion has started that an undertaking 
will have an effect on a previously un- 
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identified property that may be eligi- 
ble for inclusion in the National Regis- 
ter, or a National Register or eligible 
property, the agency official shall take 
the following steps: 

(1) Cease those work activities that 
may adversely affect the property; 

(2) In accordance with the Historic 
and Archeological Data Preservation 
Act (16 U.S.C. 469(a)), immediately 
notify the Secretary and provide such 
information as is available on the 
property; 

(3) If the Secretary advises the 
agency official that the adverse effects 
on the property and the significance 
of the property require consultation 
with the Council to determine an ap- 
propriate course of action, or if the 
agency official and the Secretary 
cannot agree on whether or how the 
adverse effects should be mitigated, 
the agency official shall request the 
comments of the Council in accord- 
. ance with these regulations. 

(b) Council comments. Within 30 
days of receipt of a request for com- 
ments from an agency official under 
this section, the Executive Director, 
with the concurrence of the Chair- 
man, shall transmit comments on 
behalf of the Council to the agency of- 
ficial or the Chairman shall schedule a 
meeting of the Council, in accordance 
with § 800.6(e), within 45 days of re- 
ceipt of the request for comments. 


NONSITE SPECIFIC UNDERTAKINGS 


§ 800.8 Application. 


At the request of an agency official, 
the Council will consider execution of 
a Programmatic Memorandum of 
Agreement to fulfill an agency’s re- 
sponsibilities under section 106 of the 
Act and sections 1(3) and 2(b) of the 
Executive Order for a particular pro- 
gram or class of undertakings that 
would otherwise require numerous in- 
dividual requests for comments under 
these regulations. The Executive Di- 
rector shall make a determination as 
to whether a Programmatic Memoran- 
dum of Agreement may be used in the 
following situations: 

(a) Programs or undertakings, in- 
cluding legislative proposals, policies, 
and rules and regulations, that will 
have an effect on undefined or unspe- 
cified National Register or eligible 
properties. 

(b) Undertakings that are repetitive 
in nature and have essentially the 
same effect on National Register or 
eligible properties. 

(c) Comprehensive or area-wide 
planning undertakings that do not 
provide for site-specific undertakings 
at the time of their development. 

(d) Programs that are designed to 
further the preservation and enhance- 
ment of National Register or eligible 
properties. 
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(e) Emergency programs that would 
not permit compliance with these reg- 
ulations in the normal time period at 
the time of the undertaking. 

(f) Federal or federally approved 
plans that provide a basis for non-Fed- 
eral undertakings that may have an 
effect on National Register or eligible 
properties. 

(g) Other programs, classes, or series 
of undertakings that the Executive Di- 
rector determines are appropriate for 
consideration under this section. 


§ 800.9 Council comments. 


(a) Consultation process. Upon de- 
termination by the Executive Director 
that a Programmatic Memorandum of 
Agreement is appropriate, the agency 
official and the Executive Director 
shall consult to develop a Program- 
matic Memorandum of Agreement. 
The Executive Director may invite 
other parties to participate in the con- 
sultation and may hold a public infor- 
mation meeting on the proposed 
Agreement. 

(b) Programmatic Memorandum of 
Agreement. (1) Preparation of the 
agreement. It shall be the responsibili- 
ty of the Executive Director to pre- 
pare each agreement. At least 30 days 
prior to execution of an agreement the 
Council shall publish the proposed 
agreement in the FEDERAL REGISTER 
and invite comments from Federal, 
State, and local agencies and the 


‘public. 


(2) Execution of the agreement. After 
consideration of comments received 
and completion of any necessary revi- 
sions, the consulting parties shall sign 
the agreement and the Executive Di- 
rector shall send it to the Chairman 
for ratification. 

(3) Chairman’s approval. Upon re- 


_ceipt of an executed agreement, the 


Chairman shall institute a 30-day 
review period. At the end of 30 days, 
the Chairman shall take one of the 
following actions: 

(i) Ratify the agreement, at which 
time it will take effect. 

(ii) Return the agreement to the Ex- 
ecutive Director with instructions for 
modifications of the agreement before 
resubmission. 

(iii) Place the agreement on the 
agenda of the next regularly sched- 
uled Council meeting for approval by 
the full Council. 

(iv) Submit the agreement by mail 
for approval by the full Council. 

(v) Disapprove the agreement. 

(4) Effect of the agreement. The ex- 
ecution and approval of a Program- 
matic Memorandum of Agreement 
shall constitute the comments of the 
Council on all individual undertakings 
carried out pursuant to the terms of 
the agreement and, unless otherwise 
provided by the agreement, shall satis- 
fy the agency’s responsibilities under 


section 106 of the Act, section 1(3) and 
2(b) of the Executive Order, and these 
regulations for all undertakings car- 
ried out in accordance with the agree- 
ment. 

(5) Notice. Notice of an executed 
agreement shall be published in the 
FEDERAL REGISTER and copies shall be 
available for public inspection from 
the consulting parties. 


FEDERAL PROGRAM COORDINATION 


§ 800.10 Coordination with the National 
Environmental Policy Act (42 U.S.C. 
4321 et seq.). 


Section 101(b)(4) of the National En- 
vironmental Policy Act (NEPA) de- 
clares that one objective of the nation- 
al environmental policy is to “preserve 
important historic, cultural, and natu- 
ral aspects of our national heritage 
and maintain, wherever possible, an 
environment which supports diversity 
and variety of individual choice.” In 
order to meet this objective, Federal 
agencies should coordinate NEPA 
compliance with the separate responsi- 
bilities of the National Historic Preser- 
vation Act and Executive Order 11593 
to insure that historic and cultural 
properties are given proper considera- 
tion in the preparation of environmen- 
tal assessments and environmental 
impact statements. Agency obligations 
pursuant to the National Historic 
Preservation Act and Executive Order 
11593 are independent from NEPA re- 
quirements and must be complied with 
even when an environmental impact 
statement is not required. Where both 
NEPA and the National Historic Pres- 
ervation Act or Executive Order 11593 
are applicable, the Council on Envi- 
ronmental Quality, in its proposed Na- 
tional Environmental Policy Act-Regu- 
lations (43 FR 25230), directs that 
compliance with 102(2)(C) of NEPA 
shall, to the maximum extent possible, 
be combined with other statutory obli- 
gations—such as the National Historic 
Preservation Act and Executive Order 
11593—to yield a single document 
which meets all applicable require- 
ments. Circulation of a draft environ- 
mental impact statement for comment 
pursuant to section 102(2)(C) of NEPA 
is not a request for Council comments 
under these regulations and is not in 
and of itself sufficient to fulfill a Fed- 
eral agency’s responsibilities under 
Section 106 of the Act or section 2(b) 
of the Executive Order. To coordinate 
the independent responsibilities of the 
Act and NEPA, Federal agencies 
should undertake, to the fullest extent 
possible, compliance with these regula- 
tions whenever National Register or 
eligible properties may be affected by 
an undertaking. 

(a) Federal agencies should initiate 
compliance with Section 106 of the 
Act and the Executive Order in ac- 
cordance with these regulations 
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during initial environmental assess- 
ments that are undertaken to meet 
the requirements of NEPA and agency 
environmental procedures. Identifica- 
tion of National Register properties, 
eligible properties, or properties that 
may be eligible for the National Regis- 
ter should be carried out in accordance 
with § 800.4 of these regulations. Po- 
tential effects should then be evaluat- 
ed in accordance with the Criteria of 
Effect and Adverse Effect in § 800.3 of 
these regulations so that the environ- 
mental assessment or draft environ- 
mental impact statement will fully de- 
scribe any National Register or eligible 
properties within the area of the un- 
dertaking’s potential environmental 
impact and the nature of the under- 
taking’s effect on them. 

(b) If evaluation of the effect result- 
ed in a determination of no effect or 
no adverse effect under § 800.4, that 
finding, along with any Council’s com- 
ments, should be included in the envi- 
ronmental assessment or the draft en- 
vironmental impact statement. 

(ce) If evaluation of the effect result- 
ed in a determination of adverse 
effect, that finding and a copy of the 
_agency’s request for the Council’s 
comments in accordance with 
§ 800.4(d)(1) of these regulations 
should be included in the environmen- 
tal assessment or the draft environ- 
mental impact statement. If available, 
a copy of the Council’s comments 
shall be incorporated into the environ- 
mental assessment or the draft envi- 
ronmental impact statement. 

(d) Environmental impact §state- 
ments for undertakings that affect Na- 
tional Register or eligible properties 
must evidence compliance with section 
106 of the Act and the Executive 
Order, as set forth in these regula- 
tions, in order for the statement to be 
considered adequate by the Council. 
Comments of the Council obtained 
pursuant to these regulations shall be 
incorporated into the final environ- 
mental impact statement. 


§ 800.11 Coordination with section 1(3) of 
Executive Order 11593. 


Agencies shall consult with the 
Council and establish procedures to 
assure that Federal plans and pro- 
grams contribute to the preservation 
and enhancement of non-federally 
owned sites, structures, and objects of 
historical, architectural, or archeologi- 
cal significance. 


§ 800.12 Coordination with the Presiden- 
tial Memorandum on Environmental 
Quality and Water Resources Manage- 
ment, 


Agencies with water resources re- 
sponsibilities shall, not later than 3 
months after publication of these reg- 
ulations as finally adopted in the FEp- 
ERAL REGISTER, publish procedures to 
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implement these regulations as re- 
quired by the Presidential Memoran- 
dum on Environmental Quality and 
Water Resources Management. Each 
agency shall consult with the Council 
while developing its procedures and 
shall provide an opportunity for public 
review and comment on their proposed 
reguiations. Agency -procedures shall 
be effective when the Chairman ap- 
proves them as conforming to the 
Presidential Memorandum and these 
regulations. Agency procedures must 
at a minimum include acceptable 
measures to prevent or mitigate losses 
of historic or cultural resources and 
provisions to insure that all projects 
not yet constructed will comply with 
these regulations. Additionally, such 
procedures shall prescribe a clear way 
to identify funding for environmental 
mitigation in. an agency’s appropri- 
ation requests. The procedures shall 
be approved by the Chairman of the 
Council within 60 days if they are con- 
sistent with these regulations. Once in 
effect they shall be filed with the 
Council and made readily available to 
the public. Agencies are also encour- 
aged to publish explanatory guidance 
for the procedures. 


OTHER PROVISIONS 


§ 800.13 Other powers of the Council. 


(a) Comment or report upon non- 
Federal undertaking. The Council will 
exercise the broader advisory powers, 
vested by section 202(a)(1) of the Act, 
to recommend measures concerning a 
non-Federal undertaking that will ad- 
versely affect a National Register or 
eligible property: 

(1) Upon request from the President 
of the United States, the President of 
the U.S. Senate, or the Speaker of the 
House of Representatives, or 

(2) When agreed upon by a majority 
vote of the members of the Council. 

(b) Comment or report upon Federal 
undertakings in special circumstances. 
The Council will exercise its authority 
to comment to Federal agencies under 
these regulations in certain special sit- 
uations even though written notice 
that an undertaking will have an ad- 
verse effect has not been received. 


§ 800.14 Investigation of threats to histor- 
ic properties. 


The Council is frequently advised by 
State historic preservation officers 
and others of undertakings that 
threaten National Register or eligible 
properties, or properties that may be 
eligible for the National Register, that 
may or may not involve a Federal 
agency. In order to protect historic 
properties the Executive Director in- 
vestigates these matters, generally by 
writing to the Federal agency that ap- 
pears to be involved in the undertak- 


50657 


ing. Federal agencies should respond 
to these inquiries within 30 days. 


§ 800.15 Reports to the Council. 


(a) In order to meet responsibilities 
under these regulations, the Council 
prescribes that certain reports be 
made available to it and accepts re- 
ports and statement from other inter- 
ested ‘parties. The content of required, 
reports is set forth below. Generally, 
the requirements elaborate the princi- 
ples contained in the Criteria of Effect 
and in the Criteria of Adverse Effect. 
The Council recognizes that the Act 
requires that historic and cultural 
properties should be preserved “as a 
living part of our community life and 
development.” Consequently, in arriv- 
ing at final comments, the Council 
considers those elements in an under- 
taking that have relevance beyond his- 
torical and cultural concerns. To assist 
it-in weighing the public interest, the 
Council welcomes information not 
only bearing upon physical, sensory, 
or esthetic effects but also. informa- 
tion concerning economic, social, and 
other benefits or detriments that will 
result from the undertaking. 

(b) Reports for Council meeting. 
Consideration of an undertaking by 
either the full Council or a panel pur- 
suant to section 800.6 is based on re- 
ports from the Executive Director, the 
agency official, the State historic pres- 
ervation officer, and others. These re- 
ports consist 6f the following: 

(1) Executive Director’s report. The 
report from the Executive Director 
will include a verification of the legal 
and historical status of the property; 
an assessment of the historical, archi- 
tectural, archeological, or cultural sig- 
nificance of the property; a statement 
indicating the special value of features 
to be most affected by the undertak- 
ing; an evaluation of the total effect of 
the undertaking upon the property; a 
critcal review of any known feasible 
and prudent alternatives and recom- 
mendations to remove or mitigate the 
adverse effect. 

(2) Agency official’s report. (i) The 
report from the agency official re- 
questing comments will include a gen- 
eral discussion and chronology of the 
proposed undertaking; when appropri- 
ate, an account of the steps taken to 
comply with section 102(2)(A) of Na- 
tional Environmental Policy Act 
(NEPA); an evaluation of the effect of 
the undertaking upon the property, 
with particular reference to the 
impact on the historic, architectural, 
archeological, and cultural values; 
steps taken or proposed by the agency 
to take into account, avoid, or mitigate 
adverse effects of the undertaking; a 
thorough discussion of alternate 
courses of action; and, if applicable 
and available, a copy of the draft envi- 
ronmental statement prepared in com- 
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pliance with section 102(2C) of 
NEPA. . 

(ii) A report by any applicant or po- 
tential recipient when the Council 
considers comments upon an applica- 
tion for a contract, grant, subsidy, 
loan, or other form of funding assist- 
ance, or an application for a Federal 
lease, permit, license, certificate, or 
other entitlement for use. Arrange- 
ments for the submission and presen- 
tation of reports by applicants or po- 
tential recipients shall be made 
through the agency official having ju- 
risdiction in the matter. 

(3) Other Federal agency reports. A 
report from any other Federal agency 
having under consideration an under- 
taking that will concurrently or ulti- 
mately affect the property, including a 
general description and chronology of 
that undertaking and discussion of the 
relation between that undertaking and 
the undertaking being considered by 
the Council. 

(4) State historic preservation offi- 
cer’s report. A report from the State 
historic preservation officer will in- 
clude an assessment of the signifi- 
cance of the property; an identifica- 
tion of features of special value; an 
evaluation of the effect of the under- 
taking upon the property and its spe- 
cific components; an evaluation of 
known alternate courses of action; a 
discussion of present or proposed par- 
ticipation of State and local agencies 
or organizations in preserving or as- 
sisting in preserving the property; an 
indication of the support or opposition 
of units of government and public and 
private agencies and organizations 
within the State; and the recommen- 
dation of his office. 

(5) Other reports. Other pertinent 
reports, statements, correspondence, 
transcripts, minutes, and documents 
received by the Council from any and 
all parties, public or private. Reports 
submitted pursuant to this section 
should be received by the Council at 
least 2 weeks prior to a Council meet- 
ing. 

(c) Coordination of case reports and 
statements. In considerations involving 
more than one Federal department, 
either directly or indirectly, the 
agency official requesting comment 
shall act as a coordinator in arranging 
for a full assessment and discussion of 
all interdepartmental facets of the 
problem and prepare a record of such 
coordination to be made available to 
the Council. At the request of the 
Council, the State historic preserva- 
tion officer shall notify appropriate 
governmental units and public and pri- 
vate organizations within the State of 
the pending consideration of the un- 
dertaking by the Council, and coordi- 
nate the presentation of written state- 
ments to the Council. 


RULES AND REGULATIONS 


SUPPLEMENTARY GUIDELINES I 


CRITERIA FOR THE NATIONAL REGISTER OF. 
HISTORIC PLACES 


The following are the criteria estab- 
lished by the Secretary of the Interior 
for use in evaluating and determining 
the eligibility of properties for listing 
in the National Register. They are in- 
cluded in this publication for informa- 
tional purposes. 

National Register Criteria for Evalu- 
ation (36 CFR Part 60.6). ‘The quality 
of significance in American history, ar- 
chitecture, archeology, and culture is 
present in districts, sites, buildings, 
structures, and objects of State and 
local importance that possess integrity 
of location, design, setting, materials, 
workmanship, feeling, and association 
and: . 

“(a) That are associated with events 
that have made a significant contribu- 
tion to the broad patterns of our histo- 
ry; or 

“(b) That are associated with the 
lives of persons significant in our past; 
or 

‘“(c) That embody the distinctive 
characteristics of a type, period, or 
method of construction, or that repre- 
sent the work of a master, or that pos- 
sess high artistic values, or that repre- 
sent a significant and distinguishable 
entity whose components may lack in- 
dividual distinction; or 

“(d) That have yielded, or may be 
likely to yield, information important 
in prehistory or history. 

“Criteria considerations. Ordinarily 
cemeteries, birthplaces, or graves of 
historical figures, preperties owned by 
religious institutions or used for reli- 
gious purposes, structures that have 
been moved from their original loca- 
tions, reconstructed historic buildings, 
properties primarily commemorative 
in nature, and properties that have 
achieved significance within the past 
50 years shall not be considered eligi- 
ble for the National Register. Howev- 
er, such properties will qualify if they 
are integral parts of districts that do 
meet the criteria or if they fall within 
the following categories: 

“(a) A religious property deriving 
primary significance from architectur- 
al or artistic distinction or, historical 
importance; 

“(b) A building or structure removed 
from its original location but which is 
the surviving structure most impor- 
tantly associated with a historic 
person or event; 

“(c) A birthplace or grave of a his- 
torical figure of outstanding impor- 
tance if there is no appropriate site or 
buiiding directly associated with his 
productive life; 

“(d) A cemetery which derives its 
primary significance from graves of 
persons of transcendent importance, 
from age, from distinctive design fea- 


tures, or from association with historic 
events; 

“(e) A reconstructed building when 
accurately executed in a suitable envi- 
ronment and presented in a dignified 
manner as part of a restoration master 
plan, and when no other building or 
structure with the same association 
has survived; 

“(f) A property primarily commemo- 
rative in intent if design, age, tradi- 
tion, or symbolic value has invested it 
with its own historical significance; 

“(g) A property achieving signifi- 
cance within the past 50 years if it is 
of exceptional importance.” 


‘SUPPLEMENTARY GUIDELINES II 


DOCUMENTATION FOR DETERMINATION OF 
7 NO ADVERSE EFFECT 


Adequate documentation of a Feder- 
al agency’s Determination of No Ad- 
verse Effect pursuant to § 800.4 should 
include the foliowing information: 

(1) A description of the agency’s in- 
volvement with the proposed under- 
taking with legal citations of the agen- 
cy’s program authority and applicable 
implementing regulations, procedures, 
and guidelines; 

(2) A description of the proposed un- 
dertaking including, as appropriate, 
photographs, maps, drawings, and 
specifications, etc. (In the case of res- 
toration and rehabilitation proposals, 
the best available drawings and speci- 
fications should be provided); 

(3) A list of National Register prop- 
erties, eligible properties, or properties 
that may be eligible for inclusion in 
the National Register that will be af- 
fected by the undertaking, including a 
description of the property’s physical 
appearance and significance; 

(4) A brief statement explaining why 
each of the Criteria of Adverse Effect 
(36 CFR Part 800.3(b)) was found in- 
applicable; 

(5) Written views of the State His- 
toric Preservation Officer concerning 
the. determination of no adverse 
effect; 

(6) An estimate of the cost of the un- 
dertaking, identifying Federal and 
non-Federal shares. 


~ 
SUPPLEMENTARY GUIDELINES III 


DETERMINATIONS OF ADVERSE EFFECT AND 
NO ADVERSE EFFECT FOR ARCHEOLOGICAL 
RESOURCES 


The following provides supplemen- 
tary guidance to assist Federal agen- 
cies in making Determinations of Ad- 
verse Effect and No Adverse Effect for 
National Register and eligible proper-’ 
ties that are significant primarily as 
archeological resources in accordance 
with the Council’s regulations for the 
“Protection of Historic and Cultural 
Properties” (36 CFR Part 800). 

In accordance with the National 
Register criteria, archeological proper- 
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ties are eligible for the National Regis- 
ter because they have ‘‘yielded, or may 
be likely to yield, information impor- 
tant in prehistory or history” (36 CFR 
Part 60). 

Part I: Policy. Disturbance of re- 
sources eligible under this criterion 
should be avoided. — 

(1) Data recovery may be appropri- 
ate, however, when properties are pri- 
marily significant for the data they 
contain and when this data can be re- 
trieved in accordance with profession- 
al standards. 

(2) The goal of archeological data re- 
covery must be to obtain the greatest 
amount of archeological data for the 
least amount of archeological resource 
destruction. P 

In-place preservation of archeologi- 
cal resources should be examined as a 
cost-effective alternative to data recov- 
ery. 

(4) Methods destructive of data or 
injurious to the natural features of 
the property should not be employed 
if nondestructive methods are feasible. 

Where a Federal undertaking (as de- 
fined in § 800.2) may involve the recov- 
ery of data from an archeological 
property on or eligible for inclusion in 
the National Register, the Agency Of- 
ficial should take the following steps 
to decide whether a Determination of 
No Adverse Effect can be made: 

The Agency Official, in consultation 
with the State Historic Preservation 
Officer (SHPO), should apply the cri- 
teria set forth in Part II below. If the 
criteria are met, the Agency Official 
May make a Determination of No Ada- 
verse Effect for any data recovery pro- 
gram conducted in accordance with 
the requirements set forth in Part III 
below. Documentation that the crite- 
ria and requirements set forth in Parts 
II and III below have been met, along 
with the written comments of the 
SHPO, shall be forwarded to the 
Council for review in accordance with 
§ 800.6. 

If the criteria are not met, the 
Agency Official should request the 
comments of the Council in accord- 
ance with § 800.4. 

Part II: Criteria. (1) The property is 
not a National Historic Landmark, a 
National Historic Site in non-Federal 
ownership, or a property of national 
historical significance so designated 
within the National Park System. 

(2) The SHPO has determined that 
in-place preservation of the property 
is not necessary to fulfill purposes set 
forth in the State Historic Preserva- 
tion Plan. 

(3) The SHPO and the Agency Offi- 
cial agree that: 

(a) The property (including proper- 
ties that are subsidiary elements in a 
larger property defined in Criterion 1) 
has minimal value as an exhibit in 
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place for public understanding and en- 
joyment; 

(b) Above and beyond its scientific 
value, the property is not known to 
have historic or cultural significance 
to a community, ethnic, or social 
group that would be impaired by the 
retrieval of data; 

(c) Currently available technology is 
such that the significant information 
contained in the property can be re- 
trieved. 

(4) Adequate funds and time have 
been committed to adequately retrieve 
the data. 

Part III: Data recovery require- 
ments. (1) Data recovery will be con- 
ducted under the supervision of an ar- 
cheologist who meets the qualifica- 
tions under Subpart A. 

(2) Data recovery will be conducted 
in accordance with the standards set 
forth in Subpart B. 

(3) A date has been set for the sub- 
mission of a final report to the Agency 
Official. 

(4) Plans have been made for dispo- 
sition of the material recovered after 
it has been analyzed in accordance 
with Subpart C. 

(5) Documentation’ of the condition 
and significance of the property after 
data recovery will be provided by the 
Agency Official to the SHPO and the 
National Register for appropriate 
action, including nomination, bound- 
ary change, or removal of National 
Register or eligibility status in accord- 
ance with the National Register’s pro- 
cedures (36 CFR 60.16). 

Subpart A: Qualifications for super- 
visory archeologist. Minimum profes- 
sional qualifications for a Supervisory 
Archeologist are graduate degrees in 
archeology, anthropology, or a closely 
related field, or equivalent training ac- 
cepted for accreditation purposes by 
the Society of Professional Archeolo- 
gists and the following: 

(1) At least 16 months of profession- 
al experience or specialized training in 
archeology field, laboratory, or library 
research, including at least 4 months 
of experience in general North Ameri- 
can archeology and at least 6 months 
of field experience in a supervisory 
role. 

(2) A demonstrated ability to carry 
research to completion, usually evi- 
denced by timely completion of a 
thesis, research reports, or similar doc- 
uments. 

For work involving prehistoric ar- 
cheology, a Supervisory Archeologist 
should have at least one year’s experi- 
ence in research concerning archeo- 
logical resources of the prehistoric 
period. 

For work involving historic archeo- 
logy, a Supervisory Archeologist 
should have at least 1 year’s experi- 
ence in research concerning archeo- 
logical resources of the historic period. 
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Subpart B: Professional standards 
for data recovery programs. (1) Data 
recovery should be conducted in ac- 
cordance with a recovery plan that in- 
cludes a professionally acceptable re- 
search design: 

(a) The plan should reflect a famil- 
iarity with previous relevant research 
and be prepared or approved by the 
Supervisory Archeologist. 

(b) The plan should include a defi- 
nite set of research questions, taking 
into account relevant previous re- 
search, to be answered in analysis of 
the data to be recovered; 

(c) The plan should provide for re- 
covery of a usable sample of data on 
those significant research topics that 
can reasonably be addressed. 

(d) The plan should specify and jus- 
tify the methods and techniques to be 
used for recovery of the data con- 
tained in the property. 

(2) The plan should provide for ade- 
quate personnel, facilities, and equip- 
ment. 

(3) The plan should insure that full, 
accurate and intelligible records are 
made and maintained of all field ob- 
servations and operations. 

(4) The plan should include ade- 
quate provisions for modification of 
the plan to cope with unforeseen dis- 
coveries or other unexpected circum- 
stances. 

(5) The plan should provide for dis- 
tributing program results to at least 
the following: the SHPO, the State ar- 
chivist, the State archeologist, the De- 
partmental Consulting Archeologist of 
the Department of the Interior, and 
the Chairman, Department of Anthro- 
pology, Smithsonian Instituion. 

Subpart C: Treatment of recovered 
materials. The recommended profes- 
sional treatment of recovered materi- 
als is curation and storage of the arti- 
facts at an institution that can proper- 
ly insure their preservation and that 
will make them available for research 
and public view. If such materials are 
not in Federal ownership, the consent 
of the owner must be obtained, in ac- 
cordance with applicable law, concern- 
ing the disposition of the materials 
after completion of the report. 


SUPPLEMENTARY GUIDELINES IV 
PRELIMINARY CASE REPORTS 


Preliminary case reports should be 
submitted with a request for com- 
ments pursuant to § 800.4 and should 
include the following information: 

(1) A description of the agency’s in- 
volvement with the proposed under- 
taking with legal citations of the agen- 
cy’s program authority and applicable 
implementing regulations, procedures 
and guidelines. 

(2) The status of this project in the 
agency’s approval process. 

(3) The status of this project in the 
agency’s National Environmental 
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Policy Act compliance process and the 
target date for completion of all envi- 
ronmental responsibilities. 

(4) A description of the proposed un- 
dertaking including, as appropriate, 
photographs, maps, drawings, and 
specifications, etc. (In the case of res- 
toration and rehabilitation proposals, 
the best available drawings and speci- 
fications should be provided), 

(5) A description of the properties 
included or eligible for inclusion in the 
National Register affected by the un- 
dertaking, identifying the significant 
features of the properties, 

(6) A statement of which Criteria of 
Adverse Effect apply (36 CFR 800.3), 

(7) Written views of the State His- 
toric Preservation Officer concerning 
the effect on the property, 

(8) The views of other Federal agen- 
cies, State and local governments, and 
other groups or individuals, when 
known, 

(9) A description and analysis of al- 
ternatives that would avoid the ad- 
verse effects, 

(10) A description and analysis of al- 
ternatives that would mitigate the ad- 
verse effects, 

(11) An estimate of the cost of the 
undertaking, identifying Federal and 
non-federal shares. 


(FR Doc. 78-30665 Filed 10-27-78; 8:45 am] 
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